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UNITED STATES OF AMERICA  
BEFORE THE NATIONAL LABOR RELATIONS BOARD  

DIVISION OF JUDGES  
 
 

 

GOOGLE,  LLC and ALPHABET INC., a single employer  
 
and  

Cases  20-CA-252802 
EDWARD GRYSTAR, an Individual     20-CA-252902      
          20-CA-252957 
and          20-CA-253105 
          20-CA-253464 
KYLE DHILLON, an Individual     

           
and 
 
COMMUNICATIONS WORKERS OF AMERICA, AFL-CIO 
  
and  
 
KATHRYN SPIERS, Intervenor     
 
and 
 
SOPHIE WALDMAN, Intervenor      
 
and 
 
PAUL DUKE, Intervenor       
 
and 
 
REBECCA RIVERS, Intervenor       

 
  

ORDER DENYING RESPONDENT’S PETITION TO REVOKE INTERVENOR’S 
SUBPOENA FOR TESTIMONY OF KENT WALKER 

 
 
 On August 17, 2021, the Respondent filed a petition to revoke Subpoena Ad 
Testificandum No. A-1-1D81Z7L for the testimony of Kent Walker (Walker), Google’s Chief 
Legal Officer.  Counsel for the alleged discriminatees filed a response on  August 22, 2021.  I 
permitted the Respondent to submit a reply, which was filed on August 23.  
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 The Respondent claims that Walker does not a connection to the instant matter to warrant 
calling him as a witness, and that his thoughts, analyses, and mental impressions are attorney 
work product, and his internal communications about this case are privileged.  
 
 For the reasons discussed below, I decline to revoke the subpoena and deny the Petition. 
 

Under Section 11(1) of the Act, the Board has broad authority to subpoena documents 
and witnesses during proceedings that result from charges or investigations. American Postal 
Workers Union Local 64 (United States Postal Service), 340 NLRB 912 (2003). Section 11(1) of 
the Act specifically provides that the Board shall revoke a subpoena only: 
 

[I]f in its opinion the evidence whose production is required does not relate to any matter 
under investigation, or any matter in question in such proceedings, or if in its opinion 
such subpoena does not describe with sufficient particularity the evidence whose 
production is required. Subpoenaed information must be produced if the information 
sought is “not plainly incompetent or irrelevant to any lawful purpose.”   

 
Endicott Johnson Corp. v. Perkins, 317 U.S. 501, 509 (1943). 
 

In this regard, I note that the Board has interpreted the concept of relevance, for subpoena 
purposes, quite broadly. Thus, subpoenaed information should be produced if it relates to any 
matter in question, or if it can provide background information or lead to other evidence 
potentially relevant to an allegation in the complaint. Board Rules, Section 102.31(b); Perdue 
Farms, 323 NLRB 345, 348 (1997), affd. in relevant part 144 F.3d 830, 833-834 (D.C. Cir. 
1998) (the information needs to be only “reasonably relevant”). While the above principles and 
cases specifically apply to documents, which are much more frequently the subject of petitions to 
revoke subpoenas, the same principles apply to testimony sought from individuals.  
 
 As to the Respondent’s first claim, that Walker does not have a connection to the instant 
matter sufficient to justify him being called as a witness, I first note that Walker, (as unnamed 
agent #2”) is specifically referenced in complaint paragraphs 8, 9, 10, and 17; allegations which 
also concern the alleged discriminatees.  Walker is the author of part of a community blog sent in 
November 2019 regarding matters directly related to this case.  (Jt. Exh. 7).  On November 12, 
2019, Walker sent employees clarifications about the Need-to-Know policy and Community 
Guidelines, both of which are specifically implicated in the complaint.  (Jt. Exh. 10.)  He also 
sent the employees reminders of Googles data classification policies, and specifically so-called 
Need-to-Know data policies.  (Jt. Exhs. 35, 36.)   Alleged discriminatee Edward Grystar 
observed that Walker was consistently the point of contact for policies, and testified as such at 
the hearing. (Jt. Exh. 58.)  It is reasonable to conclude that Walker may have relevant evidence to 
advance the intervenors’’ case, and at the very least their counsel must be given the opportunity 
to question him about the complaint allegations naming him, and record evidence he propounded 
to a wide audience.1  
 

With regard to attorney-client privilege, this privilege applies to a confidential 
communication between attorney and client if that communication was made for the purpose of 

 
1 T 
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obtaining or providing legal advice to the client. See 1 RESTATEMENT (THIRD) OF THE 
LAW GOVERNING LAWYERS §§ 68–72 (2000); In re Grand Jury, 475 F.3d 1299, 1304 
(D.C.Cir.2007); In re Lindsey, 158 F.3d 1263, 1270 (D.C.Cir.1998); In re Sealed Case, 737 F.2d 
94, 98–99 (D.C.Cir.1984); Fisher v. United States, 425 U.S. 391, 403(“Confidential disclosures 
by a client to an attorney made in order to obtain legal assistance are privileged.”);  Smithfield 
Packing Co., 344 NLRB 1, 13 (2004), enfd. 447 F.3d 821 (D.C. Cir. 2006).   

 
The burden is on the party asserting the privilege to establish that it applies. See EEOC v. 

BDO USA, LLP, 876 F.3d 690, 695 (5th Cir. 2017); U.S. v. Ruehle, 583 F.3d 600, 608 (9th Cir. 
2009); Construction Products Research, Inc., 73 F.3d 464, 473 (2d Cir.), cert. denied 519 U.S. 
927 (1996); U.S. v. White, 950 F.2d 426, 430 (7th Cir. 1991); and In re Sealed Case, 737 F.2d 
94, 99 (D.C. Cir. 1984).  “The attorney-client privilege may not be tossed as a blanket over an 
undifferentiated group of documents . . . The privilege must be specifically asserted with respect 
to particular documents.”  U.S. v. El Paso Co., 682 F.2d 530, 539 (5th Cir.1982). 

 
As applied to in-house counsel, communications are privileged only upon a clear 

showing that the in-house attorney participated in a professional legal capacity. See In re Sealed 
Case, above, at 99 (company could shelter former vice president/general counsel’s advice “only 
upon a clear showing that he gave it in a professional legal capacity”). See also U.S. v. Chevron 
Texaco Corp., above, 241 F.Supp.2d 1065, 1076 (N.D. Calif. 2002); and Boca Investerings 
Partnership v. U.S., 31 F.Supp.2d 9, 11–12 (D.D.C. 1998).  In re Google, Inc., 462 Fed. Appx. 
975, 978 (Fed. Cir. 2012) (same “clear showing” must be made even if the in-house attorney did 
not have distinct nonlegal responsibilities).  As such, counsel for the intervenors may question 
Walker on non-privileged communications.  

 
The work product privilege, first recognized by the Supreme Court in Hickman v. Taylor, 

329 U.S. 495 (1947), and later codified in Federal Rule of Civil Procedure 26(b)(3), protects 
from disclosure written material prepared by a party or his representative in anticipation of 
litigation or for trial.  See Central Telephone Company of Texas, 343 NLRB 987, 988 (2004). As 
the documents counsel for the intervenor seeks to question Walker about were widely 
disseminated to employees, they squarely do not fall into this category, and even if they did, 
work product privilege has been waived.      

 
The Respondent urges application of Shelton v. Am. Motors Corp., 805 F.2d 1323, 1327 

(8th Cir. 1986).  After an exhaustive search, I could find no Board case adopting the Shelton 
criteria (which passed only on attorney work product privilege, and declined to address the issue 
of attorney-client privilege), or even citing to the case for any purpose.  The unpublished district 
court cases the Respondent cites to in its petition to revoke specifically address deposing 
opposing trial counsel.  Such is not the present situation.    

 
Notwithstanding the foregoing, I will not permit unfocused, free-flowing, “fishing 

expedition” type of examinations of this (or any) witnesses.  If counsel seeks to elicit evidence 
that does not reasonably advance her case, does not properly address anticipated defenses, raises 
tangential issues that would unduly prolong the trial, or poses questions that would call for 
privileged answers, I will welcome and rule on objections with strong consideration of the  
objectives of preservation of privilege and judicial efficiency.    
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Accordingly, and for the reasons set forth above, I DENY Respondent's petition to revoke 
the subpoena ad testificandum related to Mr. Walker’s trial testimony. 

SO ORDERED 

Dated: August 25, 2021 

 
      _____________________________ 

Eleanor Laws 
       Administrative Law Judge 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 20 

 
COMMUNICATIONS WORKERS OF 
AMERICA, AFL-CIO, 
 

   Charging Party, 
vs. 

GOOGLE LLC and ALPHABET INC., a single 
employer, 

  
 Respondents. 

CASE NO. 20-CA-252957,  
20-CA-253105, 20-CA-253464 

RESPONDENTS GOOGLE LLC AND 
ALPHABET INC.’S REPLY IN 
SUPPORT OF THEIR PETITION TO 
REVOKE SUBPOENA AD 
TESTIFICANDUM NO. A-1-1D81Z7L; 
SUPPLEMENTAL DECLARATION 
OF KENT WALKER 

 

 
 

 The opposition brief filed by the alleged discriminatees’ counsel suffers from five 

important defects: 

 First, to the extent the alleged discriminatees rely on the Community Blog Post that was 

posted under Mr. Walker’s name (Exhibit D to the alleged discriminatees’ response), it 

does not support their claim that Mr. Walker “was an active participant” in the at-issue 

disciplinary actions. As an initial matter, Mr. Walker did not author the statement.  See 

Supplemental Declaration of Kent Walker, attached as Exhibit A.  The blog post was 

authored by others, and was posted under Mr. Walker’s name.   Id.  Moreover, the only 

portion of the blog post that even refers to any of the alleged discriminatees in this case is 

the two sentences that appear as paragraph 2:   

Those two sentences (again, authored by others) hardly reflect actual involvement by Mr. 

Walker in that individual’s discipline, or the underlying investigation.  Mr. Walker did 
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not then, and does not now, have first-hand personal knowledge of the facts stated in 

those sentences.  The point remains:  Mr. Walker was not involved in the investigations 

of, or the disciplinary decisions related to, the alleged discriminatees.  See Walker 

Declaration submitted with Google’s Petition to Revoke.   

 Second, one of Google’s points is that counsel for the alleged discriminatees has not 

identified any fact that supposedly needs to be established through Mr. Walker’s 

testimony.1  That is still the case, even after a thirteen-page opposition brief.  Instead, the 

alleged discriminatees rely on nothing more than a conclusory statement that Mr. Walker 

“is the single thread that runs through the entire consolidated complaint.”  Simply put, 

nothing supports that statement.  Just saying it does not make it true.  

 Third, it is notable that the alleged discriminatees still have not made any attempt to 

pursue a factual stipulation regarding any supposed fact that they seek to establish 

through Mr. Walker’s testimony.  As described in Shelton, that failure further reflects that 

the alleged discriminatees are, in fact, seeking an opportunity to delve into his mental 

impressions and privileged communications.  See Shelton v. Am. Motors Corp., 805 F.2d 

1323, 1330, fn. 7 (8th Cir. 1986) (finding that several factors supported that plaintiffs’ 

counsel was attempting to discover opposing counsel’s mental impressions on the case, 

including their rejection of the company’s offer to establish facts through other methods 

that would not run the risk of invading privilege).  That is improper.  

 Fourth, the alleged discriminatees’ opposition is strikingly devoid of Board law – and for 

good reason.  No Board law of which Google is aware supports forcing an in-house 

counsel to testify on a record like this.  The alleged discriminatees argue that the 

attorney-client privilege should not automatically apply to in-house counsel, but Google 

                                                 
1 Counsel for the General Counsel determined long ago that Mr. Walker is not a needed witness, opting instead to 
stipulate to the limited number of points and documents that involve his name, such as his receipt of the prank 
emails described in Google’s Petition to revoke, and his May 9, 2019 email describing Google’s policies. 
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EXHIBIT A 

DECLARATION OF KENT WALKER

I, Kent Walker, do hereby declare and state as follows: 

1. I have personal, first-hand knowledge of the facts set forth in this declaration and,

if called upon to do so, I could and would testify competently to them. 

2. I make this Declaration in support of Respondents Google LLC and Alphabet

Inc.’s Reply in Support of Petition to Revoke Subpoena Ad Testificandum No. A-1-1D81Z7L. 

3. I am the Chief Legal Officer and Senior Vice President of Global Affairs for

Google.  I have held those titles since 2018, before which I served as General Counsel. 

4. In November 2019, I authorized and approved a community blog post that used

my name concerning Google’s Need to Know policy and its Community Guidelines.  A copy is 

attached as Exhibit D to Intervener’s Response to Google’s Petition.  The content of that post 

was authored by others, reviewed and approved by me, and posted under my name.  With regard 

to the statements made in paragraph 2 of that post, which is the portion discussing an alleged 

discriminatee, I did not then, and do not now, have any first-hand personal knowledge of those 

facts.

5. I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. 

Executed this  day of August 2021 at , California. 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 23rd day of August, 2021, I electronically filed the foregoing 

RESPONDENTS GOOGLE LLC AND ALPHABET INC.’S REPLY IN SUPPORT OF 

THEIR PETITION TO REVOKE SUBPOENA AD TESTIFICANDUM NO. A-1-1D81Z7L 

with the National Labor Relations Board using the agency’s website (www.nlrb.gov).  I also 

certify that I have served said RESPONDENTS GOOGLE LLC AND ALPHABET INC.’S 

REPLY IN SUPPORT OF THEIR PETITION TO REVOKE SUBPOENA AD 

TESTIFICANDUM NO. A-1-1D81Z7L upon the following parties, via e-mail, pursuant to 

NLRB Regulation 11846.4(b): 

Patricia M. Shea  
General Counsel 
Communications Workers of America (CWA), AFL-CIO 
501 Third Street, NW, Legal Dept.  
Washington, DC 20001-2797  
E-mail:  pats@cwa-union.org  
 
Frank Arce 
CWA District 9 
2804 Gateway Oaks Drive, Suite 150 
Sacramento, CA 95833-4324 
E-mail:  frankarce@cwa-union.org  
 
Domonique Thomas 
Communications Workers of America, AFL-CIO, District 9 
12215 Telegraph Road, Suite 210 
Santa Fe Springs, CA 90670 
E-mail:  dthomas@cwa-union.org  
 
David Rosenfeld 
Legal Representative 
Weinberg Roger and Rosenfeld 
1001 Marine Village Parkway 
Suite 200 
Alameda, CA 94501 
E-mail:  nlrbnotices@unioncounsel.net  





      
  

    
     

 
   

 
  

 

       
   

 
  

  

   
  

   
    
   

    

    

            

             

             

             

              

               

              

  

                

             

               

                
              

                   
                

 



                 

              

          

            

              

           

            

             

           

             

   

  
  

             

             

               

              

               

           

               

              

              

                

             
 

 



             

           

             

             

               

               

            

                

                

                

            

              

             

     

            

                

              

               

          

              

              

              

                

 



            

          

              

             

              

         

            

           

            

             

          

             

           

              

             

            

            

         

            

            

              
               

             
            

           

           

 



            

            

             

               

               

              

            

           

            

            

              

            

             

           

           

            

           

          

              

              

            

 



              

             

               

          

               

              

             

 

         

            

             

           

   

              

             

            

           

             

             

            

              

                 
           

               
              

           

 



            

                   

               

           

             

             

                

              

              

               

            

       

           

                 

                 

         

  

            

           

           

               

                

                

 



      

           
  

           

               

                 

              

              

               

             

          

              

                

             

              

               

 

            

             

            

               

               

                
          

             
         

 



          

         

           

            

        

              

            

              

              

              

              

              

      

         
        

      

              

               

              

            

              

              

            

            

 



             

           

             

             

             

           

              

 

             

            

               

               

            

              

          

           

               

               

                 

             

             

    

 



           
           
           

              
             

          
             
           

            
           

        
             

          
             

        
           

      

                

            

             

               

               

               

             

             

             

              

          

           

            

              

 



           

   

              

              

              

            

           

           

            

          

            

             

              

         

           

           

          

          

                   

             

                

                

              

 



            

                 

             

         

             

             

             

             

           

             

               

      

    

 

  

 
     

   
   
    

  



  





         

   

                 
                 

 
 

 
 

      
             
      

   

    
       

    
     

             
                    
                    

                 
  

                       
               

            

            

 
 

                   
                 

    
   

               
              

                  
              

                
               

              

 

                   
 

   



        

   

                 
 

               
  

              
  

       
       

    
   

               
              

                  
              

                
               
              

   



       

             
           

           
            
    

    
  

  
   

    

    
  

  
   

 

    
  

  
   

 

  
  

  
 

  
   

   
 

    
  

   
 

    
  

   
 

     
   

 

   
   

 





  

  

  







  





















  

  

  



  

   

                   

                     

                       

                 

    

                    

                  

                  

 

                    

                 

                   

                       

                   

                      

         

                    

                 

                

                       

                   

          

                       

                         

              

                   

           





  

  

  



               
  

             
                
  
   

          
                  
               

         
                



                

               

              

              

  

                 

     

                     

                 

                    

             

               

               

              

 

                  

                   

                  

               

              

               

                

              

              

                 

    

                 

           

              

             

   

                    

                 

  
             

                

            

               

             

      

              

                 

                



                
       

       
 

               
               

 
      

                   
              

                
                

               
                

                 
        
                   

                 
               

                  
                

     
           

 
    

                      
             

               
           

                  
               
                

  



       

             
           

           
            
    

    
  

  
   

 

    
  

  
   

 

    
  

  
   

 

  
  

  
 

  
   

   
 

     
  
     

  
 

    
  

   
 

    
  

   
 

     
   

 

   
   

 

    



   

               
             

           
                

       

   
 

   
   
    

  



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 20 

GOOGLE,  LLC and ALPHABET INC., a single employer 

and 

Cases 20-CA-252802 

20-CA-252902

20-CA-252957
20-CA-253105
20-CA-253464

EDWARD GRYSTAR, an Individual 

and 

KYLE DHILLON, an Individual 

 and 

COMMUNICATIONS WORKERS OF AMERICA, AFL-
CIO 

and  

KATHRYN SPIERS, Intervenor (20-CA-253105; 
20-CA-253464)

and 

SOPHIE WALDMAN, Intervenor (20-CA-252957) 

and 

PAUL DUKE, Intervenor  (20-CA-252957) 

and 

REBECCA RIVERS, Intervenor  (20-CA-252957) 

ORDER REFERRING PETITION TO REVOKE 
SUBPOENA DUCES TECUM TO ADMINISTRATIVE LAW JUDGE 

A Petition to Revoke Subpoena Duces Tecum A-1-1D81Z7L having been filed with the 

Regional Director on August 18, 2021 by counsel for Respondent, 





UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 20 

GOOGLE, LLC AND ALPHABET INC., A 
SINGLE EMPLOYER 

and Case 20-CA-252802 

EDWARD GRYSTAR, an Individual 

AFFIDAVIT OF SERVICE OF: Order Referring Petition to Revoke Subpoena Duces 
Tecum to Administrative Law Judge, dated . 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on , I served the above-entitled document(s) by electronic mail upon 
the following persons, addressed to them at the following addresses: 

Sara Kalis , ESQ. 
Paul Hastings LLP 
200 Park Avenue 
New York, NY 10166 

Al Latham JR., Attorney 
Paul Hasting LLP 
515 South Flower Street 
25th Floor 
Los Angeles, CA 90071-2228 

Eric Distelburger , Attorney 
Paul Hastings LLP 
101 California St Fl 48 
San Francisco, CA 94111-5871 

Cameron W. Fox , Attorney 
Paul Hastings, LLP 
515 South Flower Street 
25th Floor 
Los Angeles, CA 90071-2228 

Michael Pfyl , Director, Legal - Employment 
201 Spear Street 
San Francisco, CA 94105 



Ankush Dhupar , Attorney 
Paul Hasting LLP 
515 S. Flower Street, 25th Floor 
Los Angeles, CA 90071 

Eliot Fink  
200 Park Avenue 
New York, NY 10166 

Edward Grystar  
519 66th Street 
Apt B 
Oakland, CA 94609 

Laurie M. Burgess , Counsel 
Burgess Law Offices, PC 
498 Utah St 
San Francisco, CA 94110-1435 

August 18, 2021 Donna Gentry, Designated Agent of NLRB 
Date Name 

/s/ Donna Gentry 

Signature 
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REVOKE SUBPOENA  
 AD TESTIFICANDUM NO. A-1-1D81Z7L 

 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 20 

COMMUNICATIONS WORKERS OF 
AMERICA, AFL-CIO, 

Charging Party, 
vs. 

GOOGLE LLC and ALPHABET INC., a single 
employer, 

 Respondents. 

CASE NO. 20-CA-252957, 20-CA-
253105, 20-CA-253464 

RESPONDENTS GOOGLE LLC AND 
ALPHABET INC.’S PETITION TO 
REVOKE SUBPOENA AD 
TESTIFICANDUM NO. A-1-1D81Z7L 

I. INTRODUCTION

Counsel for the alleged discriminatees has served subpoenas ad testificandum for five

witnesses at the upcoming hearing.  Four of the five subpoenas present no issue.  But the th 

subpoena1 – which seeks live hearing testimony by Google’s Chief Legal Officer, Kent Walker – 

is improper and should be revoked for two reasons.  

First, Mr. Walker was not a participant in (or even a witness to) any of the disciplinary 

decisions at issue.  He has no connection to this case, aside from his name coming up in the 

context of a 2019 prank led by alleged discriminatee Kyle Dhillon.  Specifically, Dhillon and 

others helped create a way for Google employees to have their computers send an automatically-

generated email alert to Mr. Walker’s company email address every time that each employee 

opened any internal Google document.  Dhillon was not disciplined (nor was anyone else) – the 

prank did not violate Google policy.  Mr. Walker was not involved in the investigation, or any 

decisions regarding Google’s response to the prank.  See Declaration of Kent Walker, attached as 

Exhibit A.  Against this background, there is no basis for subpoenaing him to testify.   

1 Subpoena Ad Testificandum No. A-1-1D81Z7L was issued and served on August 10, 2021.  A copy is attached as 
Exhibit .  
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Second, Mr. Walker’s role is that of legal counsel (he is the most senior attorney in the 

company).  To the extent he has knowledge about this case more generally, his thoughts, 

analyses, and mental impressions are attorney work product, and his internal communications 

about this case are privileged.  In light of that, he is not the kind of witness who can, or should, 

be forced to appear for an examination that is likely to become a fishing expedition.   

For both of these reasons, the subpoena should be revoked.   

II. ARGUMENT 

A. Mr. Walker Had No Involvement in the Disciplinary Decisions at Issue In 
This Case; There Is No Basis For Subpoenaing Him To Testify 

 

This case is about Google’s disciplinary decisions in response to the behavior of six 

former and current employees:  Paul Duke, Rebecca Rivers, Sophie Waldman, Kathryn Spiers, 

Kyle Dhillon and Eddie Grystar.  Mr. Walker had no involvement in any of those decisions.  

That was established long ago by the thousands of pages produced by Google during this case, 

which show the names of those who were involved.  (Mr. Walker is not named even once.)  Mr. 

Walker’s lack of involvement is now further established by his Declaration.  (Exhibit A.)  On 

this record, there is no basis for his testimony to be subpoenaed.2   

Notably, Counsel for the General Counsel realized quickly that Mr. Walker was not 

needed as a trial witness, and chose not to subpoena him – opting instead for a simple stipulation 

as to Mr. Walker’s receipt of the prank emails described above.  Counsel for alleged 

discriminatees knows of that stipulation, and Google has offered to consider additional factual 

stipulations that can obviate the need for Mr. Walker to appear.  As of the date of this filing, 

counsel for the alleged discriminatees has not identified any fact that supposedly needs to be 

established through Mr. Walker, and yet also refuses to withdraw the subpoena.   

                                                 
2 Under 29 C.F.R. § 102.31(b), a subpoena should be revoked if “the evidence whose production is required does not 
relate to any matter under investigation or in question in the proceedings ….”  
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B. To The Extent Mr. Walker Knows Anything About This Matter, It Is In His 
Role As Legal Counsel; His Knowledge And Internal Communications About 
This Matter Are Absolutely Privileged 

Given Mr. Walker’s lack of involvement in any of the underlying events, his only 

knowledge of this case comes from his role as the company’s legal counsel – specifically, 

through his privileged communications with other Google attorneys and members of Google 

management, and as a function of his own analyses and mental processes, which are attorney 

work product.  Mr. Walker cannot be required to divulge either one at this hearing.     

As a threshold matter, it is well-established that the attorney-client privilege applies to 

“in-house” counsel just as it would to any other attorney.  NLRB v. Sears, Roebuck & Co., 421 

U.S. 132, 154 (1974).  The Board recognizes the attorney-client privilege as “fundamental,” 

noting that “[w]ithout the protection afforded by this privilege, the open communication 

necessary for accurate and effective legal advice would be virtually impossible.”  Smithfield 

Packing Co., 344 NLRB 1, 13 (2004), enf. 447 F.3d 821 (DC Cir. 2006).  The purpose of the 

attorney-client privilege is to ensure and encourage complete disclosure of information and 

communication between counsel and clients, promoting the ultimate observance of the law and 

administration of justice, and protecting the ultimate broader public interest at stake.  Upjohn Co. 

v. United States, 449 U.S. 383, 389 (1981) (“The attorney–client privilege is the oldest of the 

privileges for confidential communications known to the common law.”)   

Federal law is clear that “[a] subpoena may not be used by a party to obtain privileged 

information.”  9A CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND 

PROCEDURE § 2458 (3d ed. 2008).  As a result, privilege is one of the established bases for 

seeking revocation of a subpoena.  NLRB v. Interbake Foods, LLC, 637 F.3d 492, 497 (4th Cir. 

2011) (the reasons for subpoena revocation “include not only those that are immediately 

apparent on a subpoena’s face but also those that can be determined through reference to 

authority, for instance the evidentiary rules of privilege”) (emphasis added).  See also, 29 C.F.R. 
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§ 102.31(b) (a subpoena should be revoked “if for any other reason sufficient in law the 

subpoena is otherwise invalid”).  

Mr. Walker was Google’s Chief Legal Officer for all of the time periods at issue in this 

case, and still occupies that role today.  As such, efforts to force him to testify are subject to the 

so-called “Shelton test,” which was first set out in Shelton v. Am. Motors Corp., 805 F.2d 1323, 

1327 (8th Cir. 1986).  Under Shelton, legal counsel should only be called to testify under limited 

circumstances in which “the party seeking to [call the attorney as a witness] has shown that (1) 

no other means exist to obtain the information than to [subpoena] opposing counsel; (2) the 

information sought is relevant and nonprivileged; and (3) the information is crucial to the 

preparation of the case.”  Id. (citations omitted) (emphasis added); see also M.A. Mobile Ltd. v. 

Indian Inst. of Tech. Kharagpur, 2014 U.S. Dist. LEXIS 26376, at *6 n.1 (N.D. Cal. Feb. 28, 

2014) (“the Shelton test is widely accepted in this district”); Natural Alternatives Int’l, Inc. v. 

Creative Compounds, Inc., 2016 U.S. Dist. LEXIS 175231 (S.D. Cal. Dec. 16, 2016) (“our 

district has routinely applied the [Shelton] test to situations where, as here, a party seeks to take 

the deposition of opposing counsel”); Stevens v. Corelogic, Inc., 2015 U.S. Dist. LEXIS 165874 

(S.D. Cal. Dec. 10, 2015) (“courts in this district and elsewhere in the Ninth Circuit recognize 

Shelton … and follow the three-factor test laid out in the case.”). 

None of the three circumstances required under Shelton is present here, let alone all of 

them.  Moreover, the fact that counsel for the alleged discriminatees insists on Mr. Walker’s live 

testimony despite Google’s offer to enter into an appropriate factual stipulation (as Google 

already has done with counsel for the General Counsel) speaks volumes about the intent behind 

this particular subpoena.  See Shelton, 805 F.2d at 1330, fn. 7 (several factors supported the 

argument that plaintiffs’ counsel was attempting to discover opposing counsel’s mental 

impressions on the case, including their rejection of the company’s offer to establish facts 

through other methods that would not run the risk of invading privilege).   
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EXHIBIT A 

DECLARATION OF KENT WALKER 

I, Kent Walker, do hereby declare and state as follows: 

1. I have personal, first-hand knowledge of the facts set forth in this declaration and,

if called upon to do so, I could and would testify competently to them. 

2. I make this Declaration in support of Respondents Google LLC and Alphabet

Inc.’s petition to revoke Subpoena Ad Testificandum No. A-1-1D81Z7L.  

3. I am the Chief Legal Officer and Senior Vice President of Global Affairs for

Google.  I have held those titles since 2018, before which I served as General Counsel. 

4. I was not involved in the investigations of, or the disciplinary decisions related to,

Sophie Waldman, Paul Duke, Rebecca Rivers, Laurence Berland, Kathryn Spiers, Eddie Grystar, 

or Kyle Dhillon.  All knowledge that I have regarding those individuals, and regarding this case, 

comes from privileged communications and my own analysis, as part of my role as the 

company's legal counsel.       

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.  

 
Kent Walker 

Executed this th day of August 2021 at ___________, California. 



Kalis, Sara

From: l burgess <lburgess@burgess-laborlaw.com>
Sent: Tuesday, August 10, 2021 12:52 PM
To: Kalis, Sara
Subject: [EXT] Subpoenas
Attachments: Google witness Subpoena.pdf

Sara - per our discussion over the weekend, attached please find subpoenas for Kent Walker, Brad Fuller, 
Stephen King, Heather Adkins and Thomas Kurian.   

Many thanks, 
Laurie 

Laurie M. Burgess, Attorney 
(312) 320-1718 (cell)

This communication, along with any attachments and contents, is the property of attorney Laurie M. Burgess and 
may contain legally privileged and confidential information for the exclusive and confidential use of the intended 
recipient.  If you are not the intended recipient, you are hereby notified that any dissemination, distribution or 
copying of any information contained or attached to this communication is strictly prohibited.  If you have received 
this in error, please notify the sender immediately and destroy the original communication and its attachments 
without reading, printing or saving in any manner.  We do not waive attorney-client or work product privilege by the 
transmission of this message. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 17th day of August, 2021, I electronically filed the foregoing  

RESPONDENTS GOOGLE LLC AND ALPHABET INC.’S PETITION TO REVOKE 

SUBPOENA AD TESTIFICANDUM NO. A-1-1D81Z7L with the National Labor Relations 

Board using the agency’s website (www.nlrb.gov).  I also certify that I have served said 

RESPONDENTS GOOGLE LLC AND ALPHABET INC.’S PETITION TO REVOKE 

SUBPOENA AD TESTIFICANDUM NO. A-1-1D81Z7L upon the following parties, via e-

mail, pursuant to NLRB Regulation 11846.4(b): 

Patricia M. Shea  
General Counsel 
Communications Workers of America (CWA), AFL-CIO 
501 Third Street, NW, Legal Dept.  
Washington, DC 20001-2797  
E-mail:  pats@cwa-union.org

Frank Arce 
CWA District 9 
2804 Gateway Oaks Drive, Suite 150 
Sacramento, CA 95833-4324 
E-mail:  frankarce@cwa-union.org

Domonique Thomas 
Communications Workers of America, AFL-CIO, District 9 
12215 Telegraph Road, Suite 210 
Santa Fe Springs, CA 90670 
E-mail:  dthomas@cwa-union.org

David Rosenfeld 
Legal Representative 
Weinberg Roger and Rosenfeld 
1001 Marine Village Parkway 
Suite 200 
Alameda, CA 94501 
E-mail:  nlrbnotices@unioncounsel.net





      
  

    
     

 

   
 

  
 

       
   

 

  

   
  

    

        

          

            

         

                

          

               

             

             

            

              

            

         

              

 



             

  

              

           

            

             

              

              

               

          

             

      

           

               

           

            

              

         

            

            

            

           

 



            

             

              

              

              

           

             

            

              

         

            

            

            

            

          

           

            

            

             

             

         

             

            

 



              

              

               

    

           

            

            

            

           

                

             

            

            

            

              

             

            

     

              
             

           
          

            
          
            

           
          

 

 



           

             

            

           

          

           

            

           

             

              

            

             

  

           

            

             

            

             

              

              

            

          

            

 



            

          

            

           

               

    

           

          

           

              

              

            

            

             

           

             

          

 

          

              

            

          

 



            

            

               

         

            
          

           
           

          
           

                
             

            
              
            
             

           
           

         
         

          
           

  

             
            

               
                
         

             
          

           
        

           
             

              
           
             
          

               
  

 



          
          

        
                 

             
          

           
              

               
             

            
           

           
         

           

             
           
              

              
             

          
            
           

              

           

            

             

            

               

             

             
               

          
             

          

 



           

             

                 

              

             

           

        

             

            

  

    

 

   
  

   
   
    

  





       

            
             

            
   

    
  

  
   

 

    
  

  
   

 

    
  

  
   

 

  
  

  
 

  
   

   
 

     
  
  

  
 

    
  

   
 

    
  

   
 

     
   

 

   
   

 

    



  



             

   

     

 
  

          
   
       

                 
                

                   
              

  

                     
        

  
 
    

   

               
              

                  
              

                
               
              

  
 

   





     
        

     

 

   

            
               

           
         

            
            

                
            

             
               

            
     

             
            
        

           
         

               
            

           
           
         

            
          

         
 

                 
              

     

             
           

        
  

            
              

 



     
         

     

           
    

                
             

             

              
           

           
             

    

             
            

    

                 
              

                
             

              
           

              
           

       

          
            

         
            

 

              
               

  
          
   
     
       

        
      



     
        

     

             
     

            
 

             
    

            
             

             

             
      

           
     

           
             

  
                 

     

               
             

             
             

              
            

              
              

              
           

            
           

    

               
           

            
               

              
        



     
         

     

               
               

            
      

              
               

             
               

             
           

                
           

           
               

          

               
           
           

           
               

               
              

             
             

    

              
             

             
            

        

                 
          
            

           
                

                
          

        



     
        

     

              
      

              

              
           

            
    

               
           

              
           

    

              
      



     
         

     

    

                
             

      

              
         

              
              

             
           

               
               

              
                

          

               
 

             
         

              
                

               
              
                

                 
             

              
      

             
  

           

                 
     

               
 



     
        

     

      

            
              

 

               
                 

                  
 



  



    
        

   
     

                 
                    

      

                     
     

 
 

              

 

             

  

 

    
       

    

    

                      
                  

                   
                  

                

                     
                    
                 

                 
                    

          

 

 



             

  

                 
              

                
            

 

 

    
       

    

   

                   
               

               
          

       

 

 





     
        

    

 

   

             
               

           
         

            
            

                
            

             
               

            
     

             
            
         

           
         

               
            

            
           
         

              
          

         
 

                
              

     

              
           

        
  

            
              

 



     
         

    

           
    

                
             

             

              
           

           
             

    

             
            

    

                  
              

               
             

              
           

             
           

       

          
            

         
            

 

              
               

  
          
   
     

        
        

      



     
        

    

               
      

            
 

             
    

            
             

             

             
      

           
     

           
             

  
                

     

               
             

             
             

              
            

             
              

              
           

            
           

    

               
           

            
                

              
        



     
        

    

              
              

            
      

             
               

             
              

             
           

               
           

           
               

          

               
           
           

           
               

               
              

            
             

    

              
             

             
            

         

                 
          
            

           
                

                
           

        



     
         

    

              
      

              

              
           

            
    

               
           

              
           

    

              
      



    

              
         

            
          

 
     
      
         
      
         

 
     
    

    
   
   

         
              

               
     

               
            

         

               
            

      

             
    

               
              

              

             
            

 

               
               

               
          

            
           

           



            
        

            
             

      

            
            

       

               
     

       

             
           

              

            
            

          

            
               

             
   

            
      

              
         

               
         

                   

  

             
       

              
          

       

   
      
      



                
 

              
             

            

              
              

               
            

                

              
         

            
            

                
   

             
           
           

            
        

             
              

         

            
             

          
 

            
            

        

            
             

     

           
          

          
              

  



           
          

            
         
 

           
        

           
           

  

            
    

                  
          

              
           

         

            
         

            
            

              
     

            
             
   

              
               

  

            
            



                
             

           
      

            
           

              
   

          
              

              
  

               
 

     

  
  
  
  
   
  
   
  
   
  
  

  
  

  
   
   

  

                
    

            
       

        

             
         

          
           

        
             

      



               
          

              
           

  
     
        

                 
          

           

              
    

              
      

                
          

           
          

            
               
  

        
    

        
         

          
              
              

                    
        

             
          
           

              
 

      

           
           

      



  



   

 
 

        

   

 

               
                  

                    
              

                  
   

                 
                
                 

                 
                  

               
               

               
 

    
          

 

 



    
      

  

         

 

 

    

  

 

    

  

 

     

  

 

    

  

   

 

 
 
 

 

  

               

              

           

          

   



              

              

       

 

  

           

              

               

             

             

              

                

          

          

            

        

            

          

             

             

         

             

            

 
   



          

           

             

              

        

         

            

                 

                 

               

             

             

                     

                

                

              

       

               

               

               

               

               

              

 
   



   

               

                  

            

               

               

                 

               

              

               

              

               

        

        

             

                

         

           

             

                

            

              

             

 
    



             

           

                 

           

                

               

                

                

  

         

              

                

             

           

     

             

              

               

              

                

             

             

              

 
    



              

               

           

                

           

                

                   

                 

             

               

                 

               

                

  

            

         

         

         

           

                 

              

              

          

 
   



           

            

     

             

       

                

       

            

             

   

                

          

      

                

           

            

  

               

   

            

             

               

                    

 
   



               

                

                

               

                

              

               

              

               

                  

              

                

              

     

      

  
    

  
   

 
   



  



    
      

   

        

 

     

 

    

 

     

 

   

 

   

 

   

 

   

  
 
 
 
 

      

             
            

             
               

                  
                 

 





   
 

    
    

 

    
 

 



  





  



    
      

  

   
  

  
 

        
 

 

   
  

    
   

    
 

       

          

              

       

  

              

              

          

           

            

             

               

               

                



            

      

            

            

                 

                   

                    

                  

                    

                 

                

               

    

                

                

                

          

             

               

 



    

    

          

             

        

        

                

                

             

               

      

           

   

   

    

  

    

            

         

        

                

               

             



               

     

           

                

    

    

   

   

    

            

              

 

        

               

              

              

               

          

 

            

    

           

            



        

               

              

              

               

          

 

            

    

            

           

  

        

                

                

              

             

    

            

 

    

                   

               



          

 

        

                

             

               

              

         

            

             

   

    

             

  

        

               

               

             

    

            

             

  



    

           

          

        

                

            

                

               

             

             

              

           

      

            

             

    

    

          

                

 

        

                

              



                

              

           

              

    

            

             

   
   
   
   
   
   
   

  
  

   
   

  
  
  
   
  
  
  
  

   
  
  

   
  
  

    

  
  
  
  
  

   
  

    
  
  
  
  
  
  
  
  
  

   
  
  
  
  
  

    

            

               

              

    



        

                

              

                

             

              

               

          

 

            

             

    

   

   

    

  

    

               

               

        

               

              



             

   

              

            

     

    

    

    

   

    

      

   

    

    

            

       

        

                

             

                

             

              

               



          

 

             

             

   

    

          

    

        

              

             

           

           

                 

                

         

             

                

         

           

             

    

          



        

              

             

              

                 

              

         

            

   

    

             

       

        

              

     

             

                

                 

               

                

                

                  

              



             

             

              

           

      

            

             

    
  
  
  
  
  
  
  

   
   

   
  
   
  
  

   
  
  

    
  
  
  
  
  
  
  
  
  
  
  

   
   
  
  
  
  
  

   
  

   
   
   

   
  
  
  
  

   
  
  
  
  

   
   

  
    

  
  
  
  
  

   
  

   
  
  

   
  
  
  
   
  
  
  
  

   
   

  



   
  

    
  
  
  
  
  
  
  
  

    
  
  
  
  
  
  
  
  

   
    

  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  

   
  
  
  
  

   
   
  
  
  
  
  
  
  

    
  

  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  

   
   

   
  
  
  
  

    
  
  
  
  
  
  
  

   
   
   

  
  

    
  

   
  
  
  
  
  
  

   
   
  
  



   
  
  
  
  

   
  
  
  
  

   
   

  
  
  
  
  
  
   
  
  

    
    

   
  
  
  
   
   
  
  
  
   
  

    
  
  
  
  
  
  
   

   
   
   

  
  
  
  
  
  
  

    
  
  
  

  
  
  
  
  
  
  

   
  
  
  
  
  
  

   
   
   
   
   
   

   
  

   
  
  
  
  
  
  

   
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  

   



  
  
   
  
  
  
  
  
  
  
  
  
   
  
  
  
  
  
  
  
  
  

   
  
   
  
  
  
  

   
  
  
   
  
  
  
   

    
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
   

  
  
  

    
  
  
  
  
  
  

   
    
   

  
   

  
   
   

    
  
  
  
   
  
  
  
  
  
  
  
  
  

   
  
  
   
  
  

   
  
  
  
  
  
  
   
  
  
  
  
  

    
  
  
  
  



  
  

   
  
  
  

   
  
  
  
  
   
  
  
  
  
  
  
  
  
   
  
  

   
  

   
  
  
  
  

   
  
  
  
  

   
  
  
  
  
  

   
  
  
  
  
  
  
  

    
  
  
  
  

   
  

   
  
  
  
  

    
  
  
  

   
  

   
  
  
  

    
  

   
  
  

    
  
  
  
  
   
  

   
  
  
  
  
  
  
  
  
  
  

   
  
   
  
  
  
  
  
  
  

   
  

   
   
   
   

  
   



      
  
  

     
  
  
  

   
  
  
  
  
   
  
  
  
   
  
  
  
  
  
  
  
  

   
   
    

  
   

  
  

   
  

   
  
  

   
  
  
  

   
   
   
    

  
  

   
   
  
  
  
  
  

   
   

   
  
  
  
  

   
  
  
  

   
   
   

  
   

  
   

   
  
  
  
   

   
   
   

  
  
  

   
  

   
  

    
  
  
  
    

   
  
  
   
  
  
  
   
  
  
  
  

   
   

  
  

    
  
  
  



  
  
  
  
  
  
  
   

    
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  

   
  

    
  
   
  
  
  
  
  
  
  
  
  
  
  
  
  
  

   
  
  
   
  
  
  

  
  
  
  
   
  
  
  
  
  
  
  
  

   
  
  
  
  
  
  
  
  
  

   
  
   
  
  
  

   
  
   
  
  
  
  
  
  
  
  
  
  
   
  
  
  

    
  
  
  
  

    
  

    
  
  



  
   
   
  
  

    
  
  
  

   
  

    
  
  
  

   
   
   

  
  
  
  
  
  

    
  
  
  

    
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
   
  
  
  

    
    

  
  
  

   
  
  

  
  
  
  
  
  
  
  
  
  
  

   
  
  

    
  

    
  
   
  
  
  
   
  
  
  

   
  
  
  
  
  
  

   
   

  
  
  
  
  

   
   

  
   
  
  
  
  
  
  
  
  
  

   
  
  



    
  
  
  
  
  
    
  

   
  
   
  
  
   
  
  

   
  
  
  
  
   
  
  
  
  
  
  
  

    
  
  
  
  
  
   
  
   
    
  
  
  
  
   
  
  
  
  
   
  

    
  
  

    
  
  

  
  
  
  
  
  
  
  
  
  
  

   
  
  
   
  
   
  
  
  
  
  
  
  
  
  

   
  
  
  
  
  
  
  
  
  
  

   
  
  
  
  
  
  
  
  
   
  
  
  
  
  
  
  
  
  



    
  
  
  
  
  
  
  
  

   
  

   
  

   
  
  
  
  
  
  
  
  
  
  
  

   
  
  
  
  
  

    
  
  
  
  
  
  
  

    
  
  
  
  
  

    
   
   

  
   

  
   

  
  
  
  

  
  
  
   
  
  

   
    
  
  

   
  

    
  
   
  
  
  
  
   
  
  
  

   
  
  
  
  

   
  
  
  
  
  
   
  
  
  
  
  
  
  
  
  
  
  

    
  

    
  
  
  
  
  
  

   



  
  
  
  
  

    
  
  
  
  

   
  
  
  

   
  
  
  
  
  
  
  
  
  

    
    
  
  
  
  
  
  
  
  
   

   
   

  
  
   
  
  
  
   
  
  
  
   
  
  
  
  

     
  
  
   

   
  

   
  
  
  
  
  
  
  

   
  

    
  
  
  
  
  

   
   
   
    

  
   

  
   

  
  
  
  
  
  
  
  
  
  
  

   
  
  
  
  
  
  
  
  
  
  

   
   
   

  
  
  

   
     



  
   
  
   
  
  
   
  
  
  
  
  
  
  
  
  

    
  
  
  
  
  
  
  

   
  
  
  
  
  
  
  

    
  
  

   
  

    
  
  
  
  
  
  
  
  

    

  
  
  

   
  
  
  

    
  
  
  
  
  
  
  
  
  
  
  
   
  
  

   
  
  
  
  
  
  
  
  
  
  
  
   
  

    
  
  

   
  
   
  
  
  
  

             

  



        

                

               

              

                 

                  

                 

                

           

               

          

               

           

          

             

          

    

      

        

                

           

             

 



            

             

   

    

      

            

  

        

               

           

              

             

              

           

             

     

             

    

             

               

                

      



        

                

                

                 

             

               

              

            

  

            

    



       
   

   
    

   
  

   
  

   

   
   

  
    

 

   
   

  



  



        

    

  

                  

             

                 

                

                  

                   

  

 

 

    

      

     

        

     

                  
              

  

 

              

 

             

             

 

 

    

      

    

        



     

      

                

   

 

                  

   

 

    
      

       

 

    

                 
                 

              

                    
                

               
                

                    
      

 

 



        

    

  

                  
             

                 
                

                  

                   
  

 

 

    

      
     

        

     

                  
              

  

 

             

 

             

             

 

 

    
      

    

        



     

      

              

   

 

                  

   

 

    
      

       

 

    

                 
                 

              

                    
                

               
                

                    
      

 

 



  



          

 

 

      

  

 

    
       

    

      

                
  

                  
               

 

                 
        

                   
                

                
                      

  

  

    

   



          

  

 

      

  

 

    
       

    
      

                
  

                  
               

 

                 
        

                   
                

                
                      

  

  

    

   



  

   

     

               

 

            

            

  

               

       

          

         

             

            

   

             

               

               

         

              

           

            



               

                       

              

               

                

          

                

                 

                 

             

                

             

                  

          

           

               

           

   

             

               



        

                

                

        

               

                  

     

               

                   

                  

                  

            

                 

 

                

                

      

               

               

    



          

          

                

              

              

               

                  

              

                 

       

    

             

               

             

           

               

               

               

              

              

                

              

      



     

              

               

               

    

           

                

            

                   

        

            

                

 

            

              

            

                 

          

            

               

            

                

    




